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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 


JOE MURPHY, on behalf of himself and 
all others similarly situated, 


Plaintiff 


V. 


National Hoekey League, 


Defendant. 


Case No. 


COMPLAINT 


JURY TRIAL DEMANDED 


Plaintiff brings this Complaint against the National Hockey League (“NHL”) and 


alleges as follows: 


NATURE OF THE ACTION 

1. Former Canadian-bom NHL players are uniting with former NHL hockey 
players of all nationalities to send one resounding message: they signed up to play 
hockey knowing that they might get injured and dinged, but they did not sign up for brain 
damage. 

2. On Sept. 12, 2014, the National Football League (“NFL”) filed an actuarial 
study which demonstrated, among other things, that one out of three of its retired players 
have, or will have, brain damage resulting from head injuries and concussions.' The 
study also showed that brain impairment in retired NFL players begins younger than in 


Ken Belson, Brain Trauma to Affect One in Three Players, N.F.L. Agrees, New YORK 
Times (Sept. 12, 2014), http://www.nytimes.com/2014/()9/13/sports/football/actuarial- 
reports-in-nfl-concussion-deal-are-released.html? r=0; Paul D. Anderson, Explosive Data 
Released, NFL CONCUSSION LITIGATION (Sept. 14, 2014), 

http://nflconcussionlitigation.com/?p=1670 (hosting actuarial submissions released by 
NFL - see documents entitled “The NFL’s Analysis” and “Class Counsel’s Analysis”). 
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the general population and that retired NFL players will reeeive Alzheimer’s and 
dementia at rates “as much as 35 times the rate of the general population.” Since studies 
have shown that hockey players and football players receive concussions at a similar rate, 
it is likely that former NHL players have, or will have, brain damage at similar rates as 
retired NFL players. 

3. Over the course of an NHL season, a player will sustain hundreds of hits to 
the head during games, contact in training camp practices, and from contact in some 
regular season practices. These concussive and sub-concussive impacts, particularly 
when multiplied over the course of an NHL career, result in impaired brain function or 
deadly brain disease. The NHL knew this, but did not take measures to adequately 
inform or protect its players. 

INTRODUCTION 

4. This action arises from the effects of brain injuries caused by concussive 
and sub-concussive impacts suffered by former NHL players while in the NHL. This 
action seeks medical monitoring, injunctive relief, and financial compensation related to 
the chronic injuries, medical costs, financial losses, and intangible losses suffered, and to 
be suffered, by Plaintiff and the members of the Class as a result of the NHL’s tortious 
and fraudulent misconduct. 

Steve Fainam and Mark Fainam-Wada , Brain Impairment Begins Younger, ESPN (Sept. 13, 
2014), http://espn.go.eom/nfl/story/_/id/l 1513442/data-estimates-3-10-nfl-retirees-face- 
cognitive-woes. 

"3 

Clinical and neuropathological studies by some of the nation’s foremost experts have 
demonstrated that multiple concussions sustained during an NHL player’s career can 
cause severe cognitive problems such as depression and early-onset dementia. 
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5. For years, evidence has linked concussive and sub-concussive effects 
sustained in full-contact sports to Mild Traumatic Brain Injuries (“MTBI”) and Traumatic 
Brain Injuries (“TBI”). This same evidence has linked MTBI and TBI to long-term 
neurological problems in hockey. The NHL was aware of this evidence and the risks 
associated with repetitive MTBIs or TBIs, but deliberately ignored the information to the 
detriment of Plaintiff and other members of the Class. 

6. NHL hockey is a beautiful sport, but it is also brutal. It is one of the most 
brutal professional sports. NHL players are world-class athletes who have been training 
for the NHL since their youth. NHL players come in all shapes and sizes (in 2013, the 
shortest NHL player was five feet, five inches tall, and the tallest was six feet, nine inches 
tall) and move at speeds of up to 30 miles an hour. The puck changes possession on 
average 450 times per game, moving at speeds of up to 110 mph. 

7. In NHL hockey, the play of the game itself, with its thundering checks and 
devastating blows delivered by players skating at high speed, swinging sticks, and flying 
pucks, has been a constant source of concussions and sub-concussive head injuries. 
Checking, swinging sticks and flying pucks are not the only source of head injuries. 
Fighting has been a league-sanctioned core component of NHL hockey since its inception 
in 1917. There are even specific players on NHL rosters, often called “enforcers” or 
“goons,” whose sole role is to fist fight and otherwise physically intimidate other players 
on the ice. 

8. The NHL does not simply allow fighting, it promotes, regulates, and profits 
from it. By continuing to allow and promote fighting as a routine and integral part of the 
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game, the NHL’s message to its players and the publie is clear: hits to the face and head 
are not serious injuries. 

9. There are countless references in popular culture documenting, parodying 
and recognizing the NHL’s inextricable ties to extreme violence. For example, in the 
1996 movie Swingers, Vince Vaughn and Jon Favreau made reference to the ability of a 
video game player to make Wayne Gretzky’s head bleed after fighting him with other 
hockey players in the NHL licensed and sponsored video game - NHLPA ’93. 

10. As a result of profiting from the culture of violence it created, the NHL is 
more profitable than it has ever been. In fact, in 2012 the NHL’s revenues reached an all- 
time high of $3.3 billion. 

11. Despite the violent nature of NHL games, including the presence of bare¬ 
knuckle fist fighting as a normal and accepted part of the game. Plaintiff, and members of 
the Class were not informed by the NHL regarding the scientific evidence linking 
concussions to long-term neurological problems. This scientific evidence has been known 
and mounting for decades. However, Plaintiff and the members of the Class were not 
informed by the NHL as to how dangerous repeated brain trauma truly was. 

12. The NHL has known, or should have known, about the scientific link 
between sub-concussive blows and brain trauma for eighty-five years, since Dr. Harrison 
Martland published his seminal study in the Journal of the American Medical Association 
in 1928 linking sub-concussive blows suffered by boxers to injuries ranging from mild 
concussions to degenerative brain disease. 


4 
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13. In 2002, Dr. Bennet Omalu, a forensic pathologist and neuropathologist 
became the first doctor to identify a brain condition termed “Chronic Traumatic 
Encephalopathy” (“CTE”). Dr. Omalu discovered the condition, marked by dark brown 
protein staining on the brain, when studying the brain of Mike Webster, a retired National 
Football Eeague player and member of the NEE Hall of Fame who died at age 50 after 
years of severe depression and dementia that had reduced him to a state of homelessness. 

14. By 2007, Dr. Omalu had identified CTE in the brains of four deceased 
former NEE players. He determined the brain damage he found in the players was the 
same condition found in punch-drunk boxers such as those studied by Dr. Martland in 
1928. 

15. By 2009, the first retired NHE player was diagnosed with CTE. 
Neuropathologists at Boston University diagnosed retired NHE player Reg Fleming as 
the first hockey player known to have the disease. 

16. The NHE knew or should have known of this growing body of scientific 
evidence establishing that hockey players who sustain repetitive concussive and sub- 
concussive events are at significantly greater risk for chronic neuro-cognitive illness and 
disabilities both during their NHE careers and later in life. 

17. Despite having this knowledge beginning with the Martland study, the 
NHE, for decades, has failed to inform, warn, or protect its players from repetitive 
traumatic brain injuries, including concussive and sub-concussive head injuries. The 
NHE has failed to inform or warn players of the risk to their lives and the devastating 
long-term effects of those injuries. The NHE affirmatively concealed specific anecdotal 
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evidence from players and scientific evidence about the health risks and consequences 
associated with head injuries received while playing in the NHL. The NHL also refused 
to institute policies and protocols to protect its players from concussive and sub- 
concussive injuries sustained during practices and games. 

18. Rather than inform its players regarding the risks of head injuries, the NHL 
openly encouraged severely injurious conduct such as fighting and extreme violence as a 
regular part of the game. 

19. For these reasons, 66% of the delegates at the Canadian Medical 
Association voted on August 21, 2013 to “condemn the complacency of the NHL in 
regards to violence in hockey.” 

The NHL’s Concussion Program. 

20. In 1997, the NHL created a concussion program (the “Concussion 
Program”) to engage in the research and study of the brain injuries from which NHL 
players were suffering. 

21. Through the Concussion Program the NHL instituted basic testing for its 
players and required team doctors and trainers to maintain records of all players believed 
to have suffered concussions. These records were used by the NHL to study the brain 
injuries sustained by its players. 

22. From 1997 through 2004 the NHL researched the link between brain 
injuries sustained by NHL players and the short and long term impairment of the brain. 
During this time period the NHL took little action to reduce the number and severity of 
concussions among its players. 
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23. Through the Concussion Program, the NHL involved itself in the research 
and public discourse concerning the brain impairment that results from concussive and 
sub-concussive impacts. 

24. Despite the mountain of evidence connecting hockey to brain injuries, as 
well as its own Concussion Program research, the NHL did nothing until 2011 when it 
finally issued a report. This report, however, did nothing more than indicate the number 
of reported concussions suffered by NHL players from 1997 through 2004, concluding 
that more research and study was needed on the issue. 

25. The NHL ignored the medical findings of its own studies, those in other 
sports, the general practice of medicine regarding brain injuries and hockey, and what it 
knew or should have known since the Martland study in 1928. 

26. Through its promotion of fighting and extreme violence for decades, the 
NHL has advocated a position that hockey-related concussions were not, and are not, 
serious injuries and should not prevent players from returning to play. Plaintiff and the 
members of the Class relied on the NHL’s promotion of extreme violence, and its silence 
and inaction on the risks it created, to their detriment. 

27. The NHL’s common policy and practice for all players, for decades, was to 
minimize brain injury and encourage players to return to play shortly after suffering a 
concussion. A well-known saying among NHL hockey players, past and present, is “it’s 


7 



CASE 0:14-cv-04132-SRN-BRT Document 1 Filed 10/02/14 Page 8 of 71 


a long way from the heart.”"^ This well-known saying, promoted by the NHL, implies 
that regardless of whether you suffer a head injury, you ean and should still play because 
it is a long way from your heart, which is the only thing that can truly harm you if 
injured. 

28. These misperceptions regarding the true nature of head injuries suffered 
while playing in the NHL has resulted in devastating consequences faced by Plaintiff and 
the members of the Class. 

29. Until very recently, the NHL has actively sought to suppress and obscure 
the truth about the long-term effect of concussions suffered while practicing and playing 
hockey in the NHL. The NHL continues to misinform its players regarding the serious 
nature of head injuries by, in part, allowing fighting to remain a part of the game. 

30. By allowing players to punch each other in the face and head repeatedly, 
and then return to play almost immediately, the NHL continues to send the message that 
suffering a blow to the head is not a serious injury. 

31. The League’s efforts to obscure the truth about the cause, treatment, and 
consequences of hockey-related head injuries has caused players who suffered 
concussions and sub-concussive impacts to be misdiagnosed, to fail to receive proper 
treatment, and to continue practicing and playing with these serious injuries. 


This quote was also in the hockey movie, “Miracle” wherein Herb Brooks was 
portrayed as saying: “A bruise on the leg is a hell of a long way from the heart, candy 
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32. The NHL persists in this conduet to date by, among other things, refusing 
to ban fighting and vieious body cheeking, continuing to employ enforcers and goons 
whose sole role on the team is to fight and otherwise physically intimidate other players 
on the ice, and its promotion of extreme violence as part of the game. 

33. As a result of the League’s misconduct. Plaintiff and the members of the 
Class have suffered substantial injury, including but not limited to economic loss and 
interference with their ability to live a normal life. The NHL is liable for negligence, 
fraud, and loss of consortium. 

PARTIES 

34. Joe Murphy is a former Stanley Cup Champion and was the first overall 
draft choice in the 1986 NHL Draft. Mr. Murphy was drafted by the Detroit Red Wings 
and played in the NHL for 16 years. Mr. Murphy played 899 regular season and playoff 
games, scored 267 NHL goals, had 338 assists, amassing 605 points in his career. Mr. 
Murphy is tied for third overall in career overtime goals in the NHL playoffs and led his 
teams in scoring twice. Mr. Murphy was also the leading scorer of Team Canada’s Silver 
Medal World Junior Ice Hockey Championship team, a former American Hockey League 
Calder Cup winner, won an NCAA Championship with Michigan State, and was the 
British Columbia Junior Athlete of the Year. 

35. Mr. Murphy suffered multiple head traumas during his NHL career that 
were improperly diagnosed and treated by the NHL. Mr. Murphy was never warned by 
the NHL of the negative health effects of head trauma. Mr. Murphy is a resident of 
Kingston, Ontario, Canada. 
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36. The NHL is an unincorporated association with its headquarters and 
principal place of business located at 1185 Avenue of the Americas, New York, New 
York 10036. The NHL is engaged in interstate commerce in the business of, among 
other things, operating the major professional hockey league in the United States and 
Canada. The NHL is not, and has not, been the employer of Plaintiff, who was employed 
during his career in professional hockey by one of the independent clubs indicated above. 
The NHL regularly conducts business in in the U.S. and Canadian provinces in which its 
30 member teams reside - including Minnesota. 

37. The NHL caused or contributed to the injuries and increased risks alleged 
herein through its acts and omissions in failing to disclose the true risks of repeated 
traumatic brain and head impacts in NHL hockey, and failing to take appropriate steps to 
prevent and mitigate repeated traumatic brain and head impacts in the NHL and the latent 
neurodegenerative disorders and diseases caused thereby. The NHL assumed a duty of 
care to Plaintiff and the members of the Class and thus had an obligation to carry out its 
duty in a non-negligent manner. 

JURISDICTION AND VENUE 

38. Jurisdiction is based on 28 U.S.C. § 1332(d)(2). Plaintiff is diverse from 
Defendant. The amount in controversy exceeds $5,000,000.00, exclusive of interest and 
costs. 

39. Defendant is subject to the in personam jurisdiction of this Court, and 
venue is therefore proper herein pursuant to 28 U.S.C. § 1391, because Defendant did 
(and does) business within the State of Minnesota, and has had continuous and systematic 
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contacts with the State of Minnesota. Upon information and belief, Defendant also 
advertised in this Distriet, made material omissions and negligent misrepresentations in 
this Distriet, and aeted negligently toward players in this Distriet. 

FACTUAL ALLEGATIONS 
Background/Description of the NHL. 

40. In 1909, the National Hoekey Assoeiation was formed. In 1917, the 
National Hoekey Assoeiation reorganized as the NHL. It was ereated and established 
to aet as the governing body and ehief promoter of the sport of professional hoekey. 
The NHL started with four teams in Canada and is now composed of thirty aetive and 
independently-operated franehises in the United States and Canada and eurrently has 
players from about 20 different eountries. Canadians eonstitute the majority of the 
players in the league with Ameriean and European players eomprising the rest. 

41. The NHL generates in exeess of $3.3 billion in gross ineome per year. 
The NHL’s average attendanee per game in 2012-13 was 17,760. Eaeh team plays 82 
games in the NHE’s regular season, in addition to a pre-season sehedule for all teams 
and a post-season sehedule for 16 playoff teams. 

42. The NHE generates revenue mostly through television deals, marketing 
sponsorships, licensing merehandise, and tieket sales. The teams share a pereentage of 
the NHE’s overall revenue. 

43. The NHE earns billions of dollars from teleeasting deals with, among 
other partners, NBC and its own NHE Network, and in Canada, CBC, TSN, RDS, and 
Rogers Communications. The NHE reeently entered into a 12-year, $5.2 billion 
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agreement with Rogers Communications for the NHL’s broadcast and multimedia 
rights in Canada. 

44. In 2011, the NHL negotiated a 10 year, $2 billion television deal with 
NBC worth $6.6 million per team per year for the United States market. In Canada, 
the NHL’s expiring deal with CBC is expected to considerably exceed the current 
multi-year $100 million dollar deal. 

45. Over many decades, the NHL’s influence has expanded through its use of 
the media. For example, through NHL Original Productions, www.NHL.com, NHL 
Network, NHL GameCenter, NHL Center Ice, and video games, the NHL has 
promoted itself via every mass communication medium available, making the NHL the 
most recognizable hockey league in the world. 

Concussions Defined. 

46. According to the Center for Disease Control and Prevention (“CDC”), “A 
concussion is a type of Traumatic Brain Injury, or TBI, caused by a bump, blow, or jolt to 
the head that can change the way your brain normally works.” The CDC notes that, 
“Health care professionals may describe a concussion as a ‘mild’ brain injury because 
concussions are usually not life-threatening. Even so, their effects can be serious.” 
Concussions or sub-concussive blows may be referred to medically as “Mild Traumatic 
Brain Injuries” or “MTBI.” 

47. The CDC advises that “[ajthletes with a concussion should never return to 
sports or recreation activities the day of the injury and until a health care professional. 
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experienced in evaluating for concussion says they are symptom-free and it’s OK to 
return to play.” 

48. Concussion symptoms include headache, blurry vision, nausea, dizziness, 
sensitivity to noise or light, balance problems, and difficulty thinking, concentrating, and 
remembering new information. With rest, these symptoms can resolve in a few hours or 
a few weeks, and typically between five to ten days. Even then, further time is necessary 
for a concussion to heal fully, as chemicals in the brain need to return to balance, even 
after symptoms resolve. Even a minor second impact during this critical time could be 
extremely dangerous. 

49. The seriousness of concussions and the risk to athletes has been well 
documented and published for more than eighty-five years. Concussions, sub-concussive 
blows to the head, and premature retum-to-sport practices have caused memory loss, 
headaches, sleeplessness, depression, cognitive difficulties, debilitating confusion, and 
even early-onset dementia, Alzheimer’s disease, Parkinson’s disease and AES. 

50. For decades, the NHE has been aware that multiple blows to the head can 
lead to long-term brain injury. The NHE has known or should have known of these risks 
since the Martland study in 1928, and was obligated to inform and protect its players 
from these risks. 
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Sub-concussive Impacts. 

51. According to a 2013 research article authored by Dr. Miehael D. Cusimano 
entitled, Body checking Rules and Concussion in Elite Hockey,^ the association that was 
found between a greater number of years of NHL experience and a higher risk of 
coneussion is linked, in part, to sub-eoneussive head trauma. 

52. Some of the most accomplished experts on brain injuries have stated that 
sub-eoneussive impacts are more detrimental than eoneussive impacts. 

53. Sub-concussive impacts are repetitive sub-eoneussive blows to the head 
that are the building blocks of CTE. 

54. Sub-concussive impaets ean be more dangerous because when sustained, 
they leave the brain as vulnerable to long-term damage as a diagnosed coneussion; 
however, because they are not diagnosed as a eoneussion, the player eontinues to play 
and add damage to the affected portion of the brain. Additionally, repeated sub- 
coneussive blows lead to CTE. 

55. As one author observed: “Dr. Robert Cantu, the prominent neurosurgeon 
out of Boston and undisputed concussion expert, has stated that a lineman in the NEE, on 
one 80 yard drive, ean sustain up to 18 sub-coneussive blows. 18! 15,000 in a ten year 
NEE career!” 


^ Eaura Donaldson, Mark Asbridge, Miehael D. Cusimano, Body checking Rules and 
Concussion in Elite Hockey, Plos One (July 2013), http://www.plosone.org/ 
artiele/fetchObjeet.aetion?urMnfo%3Adoi%2F10.1371%2Fjoumal.pone.0069122&repre 
sentation=PDF. 
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56. After reviewing the findings of Dr. Cantu and other scholars, one author 
noted: “It is the continuous small blows to the brain that are creating the damning 
evidence found in the brains of former football players.” 

57. NHL players sustain thousands of these sub-concussive impacts every year. 
The NHL was or should have been aware of the neurological effects of sub-concussive 
impacts, yet did not warn its players or protect them. 

The Long History of Documented Evidence Concerning the Risks Associated with 
Concussions in Sports, Including NHL Hockey. 

58. In 1928, Dr. Harrison Martland published the first case of “Punch Drunk” 
syndrome in the Journal of the American Medical Association (the “Martland study”). 
The Martland study described a direct link between sub-concussive blows and “mild 
concussions” to degenerative brain disease. 

59. In 1937, the American Football Coaches Association published a report 
warning that players who suffer a concussion should be removed from sports demanding 
personal contact. 

60. In 1948, the New York State Legislature created the Medical Advisory 
Board of the New York Athletic Commission. In 1951, the Medical Advisory Board 
recommended, among other things: (a) a 30-day period of no activity following a 
knockout and a medical follow up for the boxer, all of which was designed to avoid the 
development of “punch drunk syndrome,” also known at the time as “traumatic 
encephalopathy” and (b) a medical investigation of boxers who suffer knockouts 
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numerous times. The recommendations were codified as rules of the New York State 
Athletic Commission. 

61. In 1952, the Journal of the American Medical Association published a 
study of encephalopathic changes in professional boxers. That same year, an article 
published in the New England Journal of Medicine discussed a three-strike rule for 
concussions in football - recommending that players cease to play football after receiving 
their third concussion. 

62. A 1963 study by Drs. C. Mawdsley and F.R. Ferguson published in Lancet 
found that some boxers sustain chronic neurological damages as a result of repeated head 
injuries. This damage manifested in the form of dementia and impairment of motor 
function. 

63. In 1969, a report by the Royal College of Physicians of London confirmed 
the danger of chronic brain damage occurring in boxers as a result of their career. 

64. Additionally, in 1969 (and then again in the 1973 book entitled Head and 
Neck Injuries in Football), a paper published in the Journal of Medicine and Science in 
Sports by a leading medical expert in the treatment of head injuries recommended that 
any concussive event with transitory loss of consciousness requires the removal of the 
football player from play and requires monitoring. 

65. In 1973, Neurosurgeon R.C. Schneider first described a disabling and 
sometimes deadly condition involving the second impact concussion occurring before 
symptoms of a first concussion resolve. The study revealed that a re-injury to the 
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already-concussed brain triggers swelling that the skull cannot accommodate. This 
phenomenon was termed “second-impact syndrome” in 1984 by Dr. R.L. Sanders. 

66. In 1982, Canadian Medical Association Journal published an article titled 

“Return to athletic competition following concussion.” The article concluded: 

The basic recommendation is that return to training and 
competition should be deferred until all associated symptoms 
such as headaches have completely resolved. The decision to 
return must take into account the nature of the sport, the 
athlete’s level of participation and the cumulative effect of 
previous concussions. Some athletes will have to avoid any 
further participation in their sport. 

67. In 1986, Dr. Cantu established a system to grade the severity of 
concussions and corresponding guidelines for when players should return to play that was 
published in the Physician and Sports Medicine Journal. 

68. Between 1952 and 1994, numerous additional studies were published in 
medical journals, including the Journal of the American Medical Association, Neurology, 
the New England Journal of Medicine, and Lancet, warning of the dangers of single 
concussions, multiple concussions, and sports-related head trauma from multiple 
concussions. These studies collectively established that: 

a. repetitive head trauma in contact sports has potential dangerous long-term 
effects on brain function; 

b. encephalopathy (dementia pugilistica) is caused in boxers by repeated sub- 
concussive and concussive blows to the head; 

c. acceleration and rapid deceleration of the head that results in brief loss of 
consciousness in primates also results in a tearing of the axons (brain cells) 
within the brainstem; 
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d. with respect to mild head injury in athletes who play contact sports, there is 
a relationship between neurologic pathology and length of the athlete’s 
career; 

e. immediate retrograde memory issues occur following concussions; 

f. mild head injury requires recovery time without risk of subjection to further 
injury; 

g. head trauma is linked to dementia; 

h. a player who suffers a concussion requires significant rest before being 
subjected to further contact; 

i. minor head trauma can lead to neuropathological and neurophysiological 
alterations, including neuronal damage, reduced cerebral blood flow, 
altered brainstem evoked potentials and reduced speed of information 
processing; and 

j. sub-concussive impacts can cause CTE. 

69. In 1998, a Canadian news article documented how frequent concussions 
are for NHL players: 

Concussions have become an epidemic in the NHL over the 
past several years, striking everyone from marquee players to 
fourth-line checkers. The rash of concussions has led the 
NHL to try to improve prevention and diagnosis of 
concussions and has awakened many players and coaches. 

* * * 

According to statistics provided by the NHL, 60 players had 
concussions last season during the regular season and the 
playoffs. As of early February this season, 56 players already 
had received concussions.*’ 


^ Maureen Delany, NHL struggles with efforts to prevent concussions Bell Ringers / They 
don’t just make players see stars. They can end a season, or even a career. The Globe 
AND Mail (Canada), Mar. 24, 1998, at SI 1. 
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70. In 1999, the National Center for Catastrophic Sport Injury Research at the 
University of North Carolina conducted a study involving eighteen thousand (18,000) 
collegiate and high school football players. The research showed that once a player 
suffered one concussion, he was three times more likely to sustain a second in the same 
season. 

71. A 2000 study, which surveyed 1,090 former NFL players, found that more 
than sixty (60) percent had suffered at least one concussion, and twenty-six (26) percent 
had suffered three (3) or more, during their careers. Those who had sustained concussions 
reported more problems with memory, concentration, speech impediments, headaches, 
and other neurological problems than those who had not been concussed. 

72. The NHL knew or should have known the content of these studies. In fact, 
NHL Commissioner Gary Bettman recently stated, “We have, on our own, a long history, 
going back to 1997, of taking concussions very seriously.” He added, “We spend a lot of 
time, money and effort working with the players’ association on player safety.” 

The Medical Community Has Focused on Brain Injuries Suffered by Hockey Players. 

73. Since 2001, there have been four “International Symposia on Concussions 
in Sport.” These conferences took place in Vienna (2001), Prague (2004), and twice in 
Zurich (2009 and 2012). Attendees included American doctors who are experts on the 
brain and concussions. 

74. The 2001 Vienna symposium included two reports focusing specifically on 
hockey. “Procedures After Minor Traumatic Brain Injury MTBI in Ice Hockey to 
Prevent Neurological Sequelae” noted that since 1986, doctors worldwide had observed 
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“an alarming increase in the rate of MTBI in iee hoekey despite improved proteetive 
gear.” In the NHL the proportion of MTBI had inereased from 2% in the 1989-1990 
season to 8% in the 1999-2001 seasons. This report reeommended that “any eonfused 
player with or without amnesia should be taken off the iee and not be permitted to play 
again for at least 24 hours.” 

75. The seeond Vienna symposium report, titled “Coneussion Experience: 
Swedish Elite lee Hoekey Eeague,” foeused on the seriousness of eoncussions in iee 
hoekey. The report noted an alarming inerease in the number of eoneussions among 
players in the 1980s, which the authors of the report attributed to “[tjoday’s ice hoekey 
[being] faster and more physieal.” 

76. In 2004, neurologieal experts met in Prague to diseuss recommendations 
for the improvement of safety and health of athletes who suffer eoneussive injuries in 
sports, including ice hockey, based on eurrent researeh. These experts reeommended that 
a player should not be returned to play while symptomatie, and eoined the phrase, “when 
in doubt, sit them out.” This eehoed similar medieal protoeol established at a Vienna 
eonferenee in 2001. 

77. A 2006 publieation stated that “[a]ll standard U.S. guidelines, sueh as those 
first set by the Ameriean Aeademy of Neurology and the Colorado Medieal Soeiety, 
agree that athletes who lose eonsciousness should never return to play in the same game.” 

78. Additionally, an abstraet was presented at a 2012 eonferenee titled “Aeute 
Clinieal Signs and Outeome of Coneussion in National Hoekey Eeague Players,” which 
concluded that eoneussions ean produee a speetrum of aeute on-iee elinieal signs. 
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79. Various conferences on the subjeet of sports-related eoneussions produeed 
detailed protoeols on examining a player believed to have suffered a coneussion. 
Members of the NHL Concussion Program attended many of these conferences, 
ineluding all four of the “International Symposia on Concussions in Sport.” 

80. Recently, the Mayo Clinie in Minnesota sponsored two “Conferenees on 
Coneussions in Hoekey,” one in 2010 and the other in 2013. Recommendations at the 
first conferenee led the NHL to penalize targeted hits to the head and change its medical 
protocols to require a player evaluation. 

81. At the 2013 Conferenee, Dr. Michael Stuart, a director of the Mayo Clinie 
Sports Medicine Center and ehief medical officer for USA Hoekey, noted two recent 
fights in the NHL that resulted in players receiving eoneussive head injuries. 
Recommendations made at that 2013 eonference focused on eliminating fights, sueh as 
those noted by Dr. Michael Stuart, from the NHL by requiring immediate ejeetions for 
fighting. 

82. As described above, the NHL has known for deeades that MTBI ean and 
does lead to long-term brain injury, including, but not limited to, memory loss, dementia, 
depression, and related symptoms. 

83. Rather than take immediate measures to proteet its players from these 
known dangers, the NHL for deeades failed to disseminate to then-eurrent and former 
NHL players relevant health information it possessed regarding the signifieant risks 
associated with MTBI. 
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84. In recent years, the serious and long-term effect of concussions has jumped 
to the forefront amid reports of a stream of premature deaths involving retired NHL 
players - many under tragic circumstances. Examples include Wade Belak (suicide); 
Derek Boogaard (drug overdose); Rick Rypien (suicide); Reg Fleming (heart attack), Bob 
Probert (heart attack), and Rick Martin (heart attack). These tragic deaths have cast 
doubt on the cause of other retired player deaths and incidents of volatile behavior among 
retired NHL players. The presence of CTE in these players (officially found in all but 
Wade Belak and Rick Rypien, for whom it is unknown whether their brains were 
analyzed for CTE) appeared irrespective of the players’ ages or whether or not they were 
“enforcers.” 

The NHL Has Embraced and Promoted, and Continues to Embrace and Promote, 
Extreme Violence. 

85. The NHL has since its inception developed, promoted, and profited from a 
culture of extreme violence in professional hockey. In 1988, The Miami Herald quoted 
then NHL President John Zeigler as stating, “Violence will always be with us in 
hockey.” The following year in response to the suggestion that the NHL end violence, 
Zeigler stated: 

“If you did that, you wouldn’t be commissioner for long,” 

.... “The view of the 21 people who own the teams, and 
employ me, is that fighting is an acceptable outlet for the 
emotions that build up during play. Until they agree 
otherwise, it’s here to stay.” ... “The main question about 
fighting is, ‘Does the customer accept it?’ The answer, at 
present, seems to be yes.” 
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86. In 2006, NBC advertised its Game of the Week by showing a elip of a 
hoekey fight and the NHL did not objeet. In faet, the NHL eneouraged extreme violenee 
beeause part of the NHL’s strategy has been to promote and glorify the violent aspeets of 
the game, ineluding, but not limited to, the brutal and feroeious body eheeks and the 
vieious fist fights that oecur on the iee. 

87. NHL hoekey arenas have been known to play Danzig’s “Mother” - a song 
eommonly assoeiated with violenee - before and during games. Some NHL arenas 
would even play the song while NHL players were fighting. Vinny Karpuszka - an arena 
DJ for the Pittsburgh Penguins - stated that he played Danzig’s “Mother” every time Erie 
Godard (an enforeer and known for his physieal style of play and for regularly fighting 
and was nicknamed “The Hand of God”) fought in an NHL game. Karpuszka stated: 
“Also, Eric Godard requested Danzig’s “Mother” whenever he fought. I thought that was 

*7 

just amazing.” 

88. The NHE also encourages extreme violence by the design of its ice rink. 
Earger ice surfaces would reduce the cause of head injuries and enlarging the crease 

Q 

could cut hockey violence. In a Congressional hearing, then NHE President Zeigler 
stated that there was less violence in Olympic hockey because the surface was larger: 

^ Ryan Kennedy, Music and Hockey: An All-Star Panel, Part One, The HOCKEY NEWS 
(July 31, 2014), http://www.thehockeynews.com/blog/music-and-hockey-an-all-star- 
panel-part-one/. 

David Shoalts, Shanahan Advocate Larger Ice Surfaces Narrow Confines Cause 
Injuries, Star Says, The Globe and Mail (Canada), Dec. 12, 1996, at Cl3; Smith: 
Enlarging the Crease Could Cut Hockey Violence, The Globe and Mail (Canada), 
Feb. 2, 1983. 
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Second, they were playing on a bigger ice surface, and you do 
not have the intensity of competition on a bigger ice surface. 

You have much more time to execute. You play a different 
game. You do not use the boards as much as part of defense 
and offense.^ 

89. The NHL supports and promotes a highly calculated, profit-driven 
philosophy, which is spearheaded by the promotion of the NHL’s hyper-aggressive style 
of play that leads directly to players suffering traumatic brain injuries. 

The NHL’s Rulebook Expressly Condones Fighting on the Ice. 

90. The NHL condones and promotes fighting in the game. The NHL has 
repeatedly passed up opportunities to eliminate fighting from the game.^° While the NHL 
has increased penalties for fighting in very recent years, fighting is still allowed and the 
NHL rulebook makes clear the NHL views fighting as a proper, condoned activity on the 
ice if done within certain parameters. 

91. There is an entire section in the NHL rulebook dedicated to defining what 
the NHL views as acceptable fighting: Rule 46 - Fighting. 

92. Rule 46 makes clear that fighting is allowed in hockey. According to Rule 
46.14, any player who engages in a fight on the ice will be penalized five minutes and 
allowed to return to the same game. 


^ Hearings Before the Subcommittee on Crime of the Committee on the Judiciary House 
of Representatives on HR. 7903: Excessive Violence in Professional Sports, 9th Cong. 
134-163 (1980). 

James Christie, Taking Risks On the Job, The Globe and Mail (Canada), Mar. 18, 
1981 (discussing how NHL owners passed up the opportunity to rid hockey of fighting 
around 1976); James Christie, Viewpoint NHL Stickhandles Around Problem, The Globe 
AND Mail (Canada), June 12, 1980 (discussing how the NHL recently affirmed that 
one-on-one fighting is permitted in the game). 
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93. While allowing fighting, other subsections of Rule 46 now indicate that the 
NHL will punish certain conduct slightly more harshly. For instance Rule 46.2 is titled 
“Aggressor” and pertains to any “player who continues to throw punches in an attempt to 
inflict punishment on his opponent who is in a defenseless position or who is an 
unwilling combatant.” Aggressors are assessed a major penalty (a five minute penalty to 
the team) and a game misconduct (the “Aggressor” is thrown out of the game but can be 
immediately replaced on the ice). This rule essentially states that a player can fight, but 
has to stop if the other player does not want to fight or if one player “has clearly won the 
fight but he continues throwing and landing punches in a further attempt to inflict 
punishment and/or injury on his opponent who is no longer in a position to defend 
himself.” 

94. The language of Rule 46.2 acknowledges that any player who fights does 
so for the intention of inflicting “punishment and/or injury on his opponent[.]” The rule 
does not penalize two willing combatants, but only those players who fight unwilling 
persons or persons who have already lost the fight and upon whom the aggressor 
"''continues throwing and landing punches in a further attempt to inflict punishment and/or 
injury.” 

95. The NHL’s Rule 46.11 is called “Instigator” and assesses additional 
penalties against a player who “by his actions or demeanor demonstrates any/some of the 
following criteria: distance traveled; gloves off first; first punch thrown; menacing 
attitude or posture; verbal instigation or threats; conduct in retaliation to a prior game (or 
season) incident; obvious retribution for a previous incident in the game or season. 
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96. If a player is deemed an “Instigator,” the rules require he be assessed a two 
minute minor penalty and a ten minute miseonduct penalty, in addition to the standard 
five minute major penalty. The rule does not require an “Instigator” be determined on 
every fight. In actuality, “Instigator” penalties are rarely assessed in NHL games. 

97. The NHL has also implemented a series of rules that impose harsher 
punishments upon players who do not fight acceptably in the League’s eyes. For 
instance, if a player is an “Instigator” while wearing a protective face visor. Rule 46.6 
states that player to be assessed “an additional unsportsmanlike conduct penalty.” This 
rule plainly states that if a player starts a fight, they have to be prepared to be punched in 
the face freely in return, and without mitigating the damage with a protective visor. 

98. Rule 46.13 bars players from removing their jerseys “prior to participating 
in an altercation” or wearing a jersey “that [have] been modified.” The purpose for this 
rule is to address the reality that when NHL players fist fight, they grab each others’ 
jerseys and wrestle until a clean shot to the face can be achieved. If a player does not 
wear a jersey or wears a tear-away jersey, that player would have an advantage because 
he could not be grabbed and restrained from delivering blows to his opponent’s face and 
head. Rule 46.13’s language and inclusion within the “Fighting” rules makes clear it was 
implemented to address this scenario. 

99. Similar to other rules barring unfair equipment advantages in fights, the 
NHL’s Rule 46.15 imposes an additional “match penalty” (the player is kicked out and 
ordered to the dressing room for the remainder of that game, but can be replaced on the 
ice after five minutes) upon any player who puts tape or other material on his hands and 
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then cuts an opponent during an altercation. This rule also imposes a Match Penalty upon 
any player who sucker punches an acceptable player. Here again, the NHL states its 
endorsement of fighting if done within what it considers to be acceptable bounds. 

100. The NHL also has implemented Rule 46.12 - Instigator in Final Five 
Minutes of Regulation Time (or Anytime in Overtime). This rule imposes an additional 
game misconduct penalty to anyone deemed to be “the instigator of an altercation in the 
final five (5) minutes of regulation time or at any time in overtime[.]” This rule was 
implemented to stop teams from sending “goons” or “enforcers” onto the ice to start 
fights after they had already determined the game was lost or to otherwise affect the 
outcome of the game. Here again, the NHL expressly states its belief that fist fighting is 
a proper part of the game if done within what it considers to be acceptable bounds. 

101. In Rule 46.16, the NHL has imposed a game misconduct penalty “at the 
discretion of the referee” upon any player who joins a fight between two players that is 
already in progress. With this rule, the NHL makes clear its belief that fist fighting is 
acceptable if kept between two combatants. 

102. In one of its more blatant statements in support of fighting on the ice, the 
NHL has created Rule 46.9, titled “Fighting Other Than During the Periods of the 
Game.” With this rule, the NHL imposes a game misconduct, monetary fines, and other 
possible “supplementary discipline.” This rule makes clear that the NHL accepts fighting 
during a game and requires harsher punishment for any fighting between players that 
does not occur during a game. In other words, the NHL treats players more leniently for 
fighting during a game than if they were to start a fight in the corridor, in the parking lot. 
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or on the ice after the end of the game (perhaps out of frustration at having lost the 
game). This rule expressly states the NHL’s position that fighting is a normal, acceptable 
part of the game of NHL hockey. 

103. The NHL’s Rule 46 contains several other rules that set the NHL’s view of 
acceptable boundaries for fighting on the ice. Nowhere does the NHL make any attempt 
to bar fighting altogether. The end result of allowing fighting between grown 
professional athletes is the plain statement that severe blows to the face and head do not 
cause serious injuries. Players, coaches, trainers, and fans receive the NHL’s message 
that if enduring a punch to the face by a physically imposing professional athlete is 
routine and acceptable, then any blow to the head must be viewed similarly. Any player 
who hits his head on the cross bar, takes a shoulder to the head, or whose head is driven 
into the boards would be viewed as cowardly or weak for raising the issue of a head 
injury while his teammate is at the same time receiving multiple punches to the head 
within the rules of the game. 

104. Other sports do not condone fighting as the NHL does, and have essentially 
eliminated fighting from their games. 

105. In college hockey, a player caught fighting is thrown out of the game and 
the next game. The player’s team is assessed with a five minute major penalty. These 
punishments have essentially eliminated fighting from college hockey. 

106. The National Basketball Association (“NBA”) imposes severe penalties 
upon players who fist fight. Any player who engages in fist fighting at any point in a 
game is “ejected immediately” and is subject to a fine and/or suspension by the 


28 



CASE 0:14-cv-04132-SRN-BRT Document 1 Filed 10/02/14 Page 29 of 71 


Commissioner. The NBA further states in its mlebook’s “Comments on the Rules” 
section: 

Violent acts of any nature on the court will not be tolerated. 

Players involved in altercations will be ejected, fined, and/or 
suspended. 

There is absolutely no justification for fighting in an NBA 
game. The fact that you may feel provoked by another player 
is not an acceptable excuse. If a player takes it upon himself 
to retaliate, he can expect to be subject to appropriate 
penalties. 

These rules have essentially eliminated fist fighting from the NBA. 

107. The NFL prohibits all players from striking any other player with fists. 
Any player who flagrantly punches another player is ejected from the game and his team 
is assessed a 15-yard penalty. These punishments have essentially eliminated fist 
fighting in the NFL. 

Statistics on Hockey Fights. 

108. According to hockeyfights.com, as of March 30, 2014: 

a. In the 2013-2014 NHL regular season, there were a total of 469 fights, 
involving 282 players. Out of 1,230 games, 366 had fights. Of those 
games with fights, 78 had more than one fight. For the preseason, there 
were a total of 100 fights in 104 games, involving 149 players, with 59 
games involving at least one fight. 

b. In the 2012-2013 NHL regular season, there were a total of 347 fights, 
involving 245 players. Out of 720 games, 264 had fights. Of those 
games with fights, 66 had more than one fight. 
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c. In the 2011-2012 NHL regular season, there were a total of 546 fights, 
involving 321 players. Out of 1,230 games, 423 had fights. Of those 
games with fights, 98 had more than one fight. For the preseason, there 
were a total of 72 fights in 108 games, involving 115 players, with 49 
games involving at least one fight. 

d. In the 2010-2011 NHL regular season, there were a total of 645 fights, 
involving 348 players. Out of 1,230 games, 458 had fights. Of those 
games with fights, 117 had more than one fight. For the preseason, there 
were a total of 115 fights in 106 games, involving 183 players, with 67 
games involving at least one fight. 

e. In the 2009-2010 NHL regular season, there were a total of 714 fights, 
involving 341 players. Out of 1,230 games, 493 had fights. Of those 
games with fights, 171 had more than one fight. For the preseason, there 
were a total of 164 fights in 109 games, involving 209 players, with 74 
games involving at least one fight. 

f In the 2008-2009 NHL regular season, there were a total of 734 fights, 
involving 355 players. Out of 1,230 games, 509 had fights. Of those 
games with fights, 173 had more than one fight. For the preseason, there 
were a total of 151 fights in 111 games, involving 183 players, with 70 
games involving at least one fight. 

g. In the 2007-2008 NHL regular season, there were a total of 664 fights, 
involving 324 players. Out of 1,230 games, 473 had fights. Of those 
games with fights, 143 had more than one fight. For the preseason, there 
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were a total of 121 fights in 105 games, involving 164 players, with 63 
games involving at least one fight. 

h. In the 2006-2007 NHL regular season, there were a total of 497 fights, 
involving 292 players. Out of 1,230 games, 384 had fights. Of those 
games with fights, 87 had more than one fight. For the preseason, there 
were a total of 92 fights in 105 games, involving 138 players, with 55 
games involving at least one fight. 

i. In the 2005-2006 NHL regular season, there were a total of 466 fights, 
involving 276 players. Out of 1,230 games, 357 had fights. Of those 
games with fights, 80 had more than one fight. For the preseason, there 
were a total of 108 fights in 111 games, involving 138 players, with 67 
games involving at least one fight. 

j. In the 2003-2004 NHL regular season, there were a total of 789 fights, 
involving 340 players. Out of 1,230 games, 506 had fights. Of those 
games with fights, 172 had more than one fight. For the preseason, there 
were a total of 137 fights in 124 games, involving 168 players, with 79 
games involving at least one fight. 

k. In the 2002-2003 NHL regular season, there were a total of 668 fights, 
involving 321 players. Out of 1,230 games, 464 had fights. Of those 
games with fights, 139 had more than one fight. For the preseason, there 
were a total of 143 fights in 120 games, involving 165 players, with 78 
games involving at least one fight. 
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l. In the 2001-2002 NHL regular season, there were a total of 803 fights, 
involving 348 players. Out of 1,230 games, 519 had fights. Of those 
games with fights, 172 had more than one fight. For the preseason, there 
were a total of 122 fights in 109 games, involving 168 players, with 67 
games involving at least one fight. 

m. In the 2000-2001 NHL regular season, there were a total of 684 fights, 
involving 329 players. Out of 1,230 games, 469 had fights. Of those 
games with fights, 155 had more than one fight. For the preseason, there 
were a total of 126 fights in 122 games, involving 167 players, with 72 
games involving at least one fight. 

109. While it is elear that fighting ean be eliminated in the NHL with 
appropriate punishments, the NHL has refused to do so. By allowing fighting, the NHL 
eontinues to perpetuate its message to players, eoaehes, trainers, and fans, that blows to 
the head should not be eonsidered serious injuries. 

Contact in Training Camp Practices and Some Regular Season Practices Cause 
Repeated Exposure to Concussive and Sub-concussive Impacts. 

110. A large foeus of NHL head injuries has been on NHL games. However, the 
risk of head injuries is not limited to NHL games; head injuries oeeur during the praetiees 
in whieh NHL players must partieipate. 

111. NHL players go through a rigorous training eamp every year whieh 
determines whieh players will make the regular season roster. These training eamps are 
many times the most intense experienees - physieally and mentally - that an NHL player 
will ever experienee beeause this period will determine whether that player will have a 
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job in the NHL. Consequently, players are put through practices which involve contact - 
including to the head - and are meant to “separate the boys from the men.” 

112. Once the intense yearly training camp is finished, players then occasionally 
experience some contact in practices during the days in between the games. During these 
practices, players sometimes simulate game-like conditions, subjecting them to 
concussive and sub-concussive effects. 

113. Blows to the head during practices and drills have a latent effect on the 
brain. Repetitive exposure to accelerations to the head causes deformation, twisting, 
shearing, and stretching of neuronal cells such that multiple forms of damage take place, 
including the release of small amounts of chemicals within the brain, such as the Tau 
protein. Among other things, the gradual build-up of Tau - sometimes over decades - 
causes CTE, which is the same phenomenon as boxer’s encephalopathy (or “punch drunk 
syndrome”) studied and reported by Harrison Martland in 1928. 

The NHL Minimizes the Seriousness of Head Injuries, 

114. The NHL’s philosophy regarding head injuries is also exemplified by NHL 
Original Products—an agent and instrumentality of the NHL devoted to producing 
promotional films for the NHL. 

115. NHL Original Products has created numerous features that focus on the 
hardest-hits that take place on the ice. These features advance the NHL’s culture of 
violence as entertainment. 

116. Lor instance, the NHL promotes the HBO Documentary, Broad Street 
Bullies, on its Philadelphia Flyers affiliated website. The trailer for the film, viewable on 
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flyers.nhl.com, features clip after clip of fighting and violent head shots, accompanied by 
voice-over testimonials extolling the virtues of winning through “intimidation” over 
talent. Some viewers, when clicking on the link “Watch trailer,” will first be directed 
toward a public service announcement featuring a man in a white coat, providing a 15- 
second comment regarding the dangers of head injuries. 

117. A simple search of either “hits” or “fights” on www.nhlfilmsarchives.com 
reveals numerous highlights and compilations of the violent hits and fights that have 
taken place in the NHL over the years. Whether affiliated with the NHL or not, 
nhlfilmsarchive.com exists, and the NHL allows its intellectual property to be used and 
its violent footage to be featured. 

118. In addition, if a person were to visit www.nh1.com during the regular 
season they would see enforcers and fisticuffs in the main news story rotation on a 
nightly basis. 

119. The NHL Network produces a weekly program segment called “Top 10 
Hits of the Week.” Those clips are archived for viewing on the nhl.com website. 
Individual teams also show in-game replays of violent hits, with the marquee “Hit of the 
Game” above the jumbo television screens. 

120. Additionally, the NHL has sponsored video games that include fighting and 
vicious body checking. Versions of NHL-licensed video games have allowed gamers— 
primarily children—to engage in boxing-style fights among players and in some 
instances, fight or check players so gruesomely that blood pours from the player’s head 
while he lays motionless on the ice. 
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121. For example, “NHL” is a series of professional iee hoekey simulation video 
games developed by EA Canada and published yearly by Electronie Arts under the EA 
Sports brand. The game is developed under license from the National Hockey Eeague. 
“NHEPA ’93” - a game featuring Wayne Gretzky - was a popular game, in part, because 
NHE players could attack Gretzky and make him bleed. The game enabled other NHE 
players to fight and bleed as well. 

122. Through its media outlets, the NHE is able to promote the most violent 
aspects of the NHE and urge players at every level of the game to disregard the results of 
violent head impacts. The NHE has created a culture in which the “toughest” players are 
glorified for their ability to dish out and endure severe violence on the ice. In fact, this 
culture has spawned roster positions on most NHE teams for players whose specific roles 
as enforcers and goons are to engage in violent and oftentimes reckless behavior on the 
ice. Glorifying the violent aspects of the sport has also instituted a culture in which NHE 
players are encouraged to play despite injury, including serious head injury. 

123. Within this culture, the NHE purposefully profits from the extreme 
violence they promote. 

124. The NHE’s clear position in allowing, condoning and promoting fist 
fighting and extreme violence as a routine part of professional hockey has perpetuated its 
position that blows to the head are not serious injuries. Players know that failure to play 
through such an injury creates the risk of losing playing time, a starting position, 
demotion to the minors and possibly an abrupt end to a career. This attitude has existed 
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for decades and continues to the present date, with players lauded for their body 

checking, fighting skills, and “toughness” for playing through concussions. 

The NHL Assumed a Duty of Care Regarding Player Safety, a Duty to Disclose the 
True Dangers of Concussions and Sub-concussive Blows to the Head. 

125. From its inception in 1997, the NHL Concussion Program initiated research 
and purportedly instituted programs to support player health and safety on and off the ice. 

126. On information and belief, since its inception, the NHL received and paid 
for advice from medical consultants regarding health risks associated with playing 
hockey, including the health risks associated with concussive and sub-concussive 
injuries. 

127. This ongoing medical advice and knowledge places the NHL in a position 
of superior knowledge to the players. 

128. On top of being in a position of superior knowledge, the NHL had the 
power to set rules and determine policies in NHL games. As such, the NHL, at all 
relevant times, was in an influential position and had the sole ability to dictate how the 
game of hockey would be played and to define the risks to which players would be 
exposed. 

129. The NHL owed a common law duty to Plaintiff and the members of the 
class to provide accurate information about the risks associated with concussion, 
including the risk of playing after experiencing a concussion or sub-concussive blow to 
the head. This duty arose out of the NHL’s voluntary decision to assume it. 
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130. The NHL consistently and historically assumed the duty of being the 
guardian of player health and safety. The NHL has admitted that it has “always” 
assumed the duty to manage player safety. League Deputy Commissioner Bill Daly has 
publicly stated, “[The NHL is] completely satisfied with the responsible manner in which 
the league and the players’ association have managed player safety over time, including 
with respect to head injuries and concussions....This is something that we have always 
treated as important and will continue to treat as important.” 

131. The NHL has initiated the assumption of this duty by adopting rules related 
to injuries and head trauma in players. 

132. Since the 1920s, the NHL assumed a duty to make the game safer for 
players by establishing rules to protect the health and safety of players. Some of the rules 
adopted over the decades manifested the NHL’s assumption of its duty specifically to 
protect players from injuries, and many relate to head injuries. These rules include: 

a. 1915 - NHL predecessor National Hockey Association made 
fighting a foul; 

b. 1923 - NHL made deliberately injuring or disabling an opponent a 
match foul, resulting in a fine and ejection; 

c. 1937 - prohibited the use of pads made of metal or any other 
material likely to cause injury to a player; 

d. 1950 - required that player’s elbow and shoulder pads include soft 
outer covering to protect players being injured from elbowing 
infractions; 

e. 1976 - required fight instigator to receive both a major and game 
misconduct penalty; 

f. 1979 - mandated helmets for all new players; 
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g. 1992 - added penalties to fight instigator rule; 

h. 1992 - added penalties for ehecking from behind; 

i. 1992 - redefined high-stieking to inelude any use of the stiek above 
waist-height; 

j. 2005 - added penalties for instigating a fight in the last five minutes 
of regulation play or in overtime; and 

k. 2010 - banned blind-side and lateral hits to the head (illegal check to 
the head). 

133. At the time the “helmet” rule was created, approximately 70% of NHL 
players were wearing helmets as a result of the 1968 death of Minnesota North Stars 
player Bill Masterson, who died of head trauma suffered during an NHL game at the Met 
Center in Bloomington, Minnesota. The “helmet” rule, however, grandfathered all then 
current players from the mandated helmet rule; the last person to play without a helmet 
retired in 1996. 

134. Players and their families looked to the NHL for guidance on issues 
regarding player health and safety, including head injuries, and expected the NHL to 
intervene in matters of player safety, to recognize issues of player safety, and to be 
truthful on the issue of player safety. 

135. The NHL unilaterally assumed a duty to act in the best interests of the 
health and safety of NHL players, to provide truthful information to NHL players 
regarding risks to their health, and to take all reasonable steps necessary to ensure the 
safety of players. 
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136. The NHL’s voluntary actions and authority throughout its history show that 
the NHL shouldered the duty to make the game of professional hockey safer for the 
players and to keep the players informed of safety information they needed to know. 

137. For decades, the NHL voluntarily instituted programs to support player 
health and safety on and off the ice. 

138. Once it assumed the duty of vanguarding player safety, the NHL was 
required to fulfill its duty non-negligently. It had the duty to communicate risks directly 
to players, to keep NHL players informed of neurological risks, to inform NHL players 
truthfully, and not to mislead NHL players about the risks of neurological damage that 
can occur from MTBI incurred while playing hockey. The NHL assumed the duty to 
educate players directly regarding the risks associated specifically with hits to the head 
and their sequelae. 

Despite Knowing the Dangers and Risks Associated with Repetitive Head Impacts, the 
NHL Failed to Act, Even After Forming a Committee to Examine the Issue. 

139. For decades, the NHL has been aware or should have been aware that 
multiple blows to the head can lead to long-term brain injury, including but not limited to 
memory loss, depression, dementia, and its related symptoms. 

140. The NHL was aware of or should have been aware of the dangers and risks 
associated with multiple blows to the head from the nearly century-old data from boxing, 
which is particularly relevant to professional hockey given the fact the NHL has at all 
times permitted fighting in League games. 
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141. Additionally, the NHL knew or should have known of the risks of multiple 
blows to the head from deeades-long data from football, which is particularly relevant to 
professional hockey given the higher speed of skating compared to running. 

142. Despite this, the NHL has for decades ignored and actively concealed the 
risks to players of repetitive sub-concussive and concussive head impacts, which can and 
do result in players being knocked unconscious or remaining conscious but in a 
disoriented state. 

143. In 1997, the NHL, including NHL Commissioner Gary Bettman, agreed to 
fund a committee to study the issue of head injuries in the NHL—the “Concussion 
Program.” This program voluntarily undertook the responsibility of studying the effects 
of concussions and sub-concussive injuries on NHL players. 

144. Through the Concussion Program, the NHL studied and researched the 
post-concussion signs and symptoms experienced by professional ice-hockey players. 

145. Through its voluntary creation of the Concussion Program, the NHL 
confirmed its longstanding assumption of its duty to use reasonable care in the: (a) study 
of concussions and post-concussion syndrome in NHL players; (b) study of any kind of 
brain trauma relevant to the sport of hockey; (c) use of information developed; and (d) 
publication of data and pronouncements from the Concussion Program. 

146. After creating the Concussion Program in 1997, the NHL engaged in a 
course of fraudulent and negligent conduct, which included failing to make any 
statements of substance on the issues of concussions and post-concussion syndrome in 
NHL players or any kind of brain trauma relevant to the sport of hockey, all the while 
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claiming to need more data. The NHL delayed the publieation of its one report, whieh 
was finally released on May 17, 2011. The report made no mention of MTBI and 
foeused primarily on the rate of eoneussions in the NHL, the symptoms of eoneussions, 
and time loss analysis (defined as the period of eompetitive playing time lost by an NHL 
player as a result of a eoneussion). 

147. The report generated by the Coneussion Program, 14 years after its 
ineeption and 7 years after the study was eomplete, simply eoneluded that “[the 
Coneussion Program’s] results suggest that more should be done to edueate all involved 
with the sport about the potential adverse effects associated with eontinuing to play while 
symptomatie, failing to report symptoms to medieal staff and failure to reeognize or 
evaluate any suspeeted eoneussion.” 

148. The Coneussion Program’s report: (a) ignored the aeeepted and valid 
seientifle researeh and studies regarding the eonneetion between repetitive traumatie 
eoneussive events, sub-eoneussive events and/or brain injuries, and degenerative brain 
disease sueh as CTE; and (b) solidified the NHL’s silenee on the issue, which implied 
that truthful and aeeepted neuroseienee on the subjeet was ineonelusive and subjeet to 
doubt. 

149. Given the NHL’s superior position, and the faet that the NHL had a duty to 
protect its players from known safety risks. Plaintiff and the members of the elass 
reasonably relied on the NHL’s words and eonduet on the issue of eoneussions, ineluding 
allowing fighting during routine gameplay, as an indieation that head injuries were not to 
be eonsidered serious injuries. 
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150. Although the NHL attempted to present the Coneussion Program as being 
independent from the NHL, eonsisting of a eombination of “independent” doctors and 
researchers, in reality, the Concussion Program was comprised of persons already 
affiliated with the NHL. 

151. To date, the Concussion Program has taken no public position on the long¬ 
term effects of concussions. The NHL continues to respond to inquiries on the subject by 
saying that further research is required. 

152. Plaintiff and the members of the class relied, to their detriment, on the 
NHL’s stance on the issue of head injuries, which ignores the findings of the independent 
scientists regarding the causal link between multiple head injuries and concussions and 
cognitive decline. 

The NHL Promoted Authorized Game Conditions that Exacerbated the Head Injury 
Risks Facing Its Players. 

Body Checks Involving the Head. 

153. Body checking is responsible for 64.2% ofNHL concussions.'^ 

154. Body checking is the act of a hockey player driving his shoulder, upper 
arm, hip, or elbow, equally into the body of an opponent to separate him from the puck. 

155. Body checking to the head is generally defined as the act of a hockey player 
driving his shoulder, upper arm, hip, or elbow into the head of an opponent. 

156. Body checking takes place in every NHL game, in full-contact NHL 
training camp practices, and in NHL regular season practices. Body checking has been 
" Cusimano, supra, n. 3. 
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part of professional hockey since its inception. Although body checking to the head does 

12 , 

not occur as often, it still occurs with high frequency in the NHL. 

157. Body checking to the head could have easily been removed or prevented by 
the NHL. In fact, upon information and belief, there are major hockey leagues that have 
banned body checking to the head - or imposed significant penalties - for the exact 
purpose of reducing concussive and sub-concussive impact. 

158. For example, the Ontario Hockey League (“OHL”), has a longstanding ban 
on body checking to the head “in any manner”^^ and Olympic Hockey imposes stiff 
penalties for checking to the head. 

159. In 2010 and 2011, the NHL put in place rules to reduce body checking to 
the head; however, the rules were very mild and did not do enough to address the violent 
body checking that has been condoned in the NHL since its inception. The 2013 study 
referenced above, entitled Bodychecking Rules and Concussion in Elite Hockey, 
concluded that: “[djespite recent actions taken by the NHL to introduce Rule 48 
regulating bodychecking to the head, concussion incidence among NHL hockey players 
has not decreased.” The study further found that further changes or stricter enforcement 
of existing rules may be required to minimize the risk of players suffering these 
injuries.*^ 


12 
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160. The NHL knew or should have known that body eheeking to the head 
produeed the majority of eoneussive and sub-eoneussive impaets that lead to CTE and 
other brain diseases. If the NHL wanted to reduee eoneussive and sub-eoneussive 
impaets it would have instituted effective rule changes or eliminated body checking to the 
head altogether long ago as the OHL has done. 

161. The NHL’s refusal to eliminate body checking to the head has contributed 
directly to the eoneussive and sub-eoneussive effects of head injuries. 

162. Further, the NHL’s refusal to intervene places NHL players at risk of 
further harm. 

Seamless Glass. 

163. Beginning in 1996, the NHL changed the glass in all of its arenas from the 
flexible glass historically used to seamless rigid glass - a design that did not allow 
players to absorb hits with less force than had been the case with more flexible glass 
systems. 

164. The seamless glass system introduced in 1996 removed the metal dividers 
between the panes of glass, which allowed fans a better view of the game. However, 
because of the way the glass had to be supported, it lacked the give of the more 
traditional flexible glass systems. 

165. Despite immediate complaints from players that the rigid glass was like 
hitting a brick wall, the NHL inexcusably dragged its feet in addressing the serious safety 
issue. 
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166. As early as 1997, NHL players began to express coneems over the rigid 
glass, ineluding a number of prominent NHL players speaking out at the 1997 All-Star 
game. 

167. For example, in 1997 former player Brendan Shanahan, and later the 
NHL’s ehief player diseiplinarian, stated about the rigid glass system: “It is very 
dangerous. It’s like running into a brick wall.” That same year, numerous other NHL 
players, including some of the era’s biggest stars, spoke out about the new rigid glass 
system: 

a. Owen Nolan (San Jose): “It’s a lot harder. It’s like hitting concrete.” 

b. Darien Hatcher (Dallas): “It’s hard. It doesn’t move. It seems like 
guys will get injuries. Being hit into this is not fun.” 

c. Chris Chelios (Chicago): “I’d just as soon have the [boards] that 
give... They are a lot safer.” 

d. John LeClair (Philadelphia): “Chances are you will get an injury 
there more than with the other glass.” 

e. Mark Recchi (Montreal): “In [places with the rigid glass], you don’t 
want to get hit there because it hurts so much.” 

f. Steve Yzerman (Detroit): “Nobody really talks about it, but in the 
new buildings, the boards are hard as a wall. The boards don’t move 
now.” 

168. When asked to respond to the barrage of player complaints regarding the 
danger of the rigid glass system, Arthur Pincus, who at the time was NHL’s vice 
president of public relations, responded by saying: “We have heard those feelings and we 
are looking at a variety of things dealing with injuries. There is only anecdotal evidence 
about a variety of factors and we are looking into any number of factors.” 
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169. Following the 2000-2001 season the NHL Injury Analysis Panel identified 
that the use of seamless glass systems was a primary eulprit in the increasing number of 
concussions. 

170. In 2002, the NHL attempted to respond to the concerns, initially targeting 
December 31, 2002 as the date for teams to make the glass system more flexible. The 
NHL then extended the deadline until the start of the 2003-04 campaign. 

171. Upon information and belief, the reason for the delay was the NHL’s and 
the individual NHL teams’ reluctance to pay the changeover fee, which was reportedly 
around $200,000 per arena. 

172. In 2002, Mike Modano, who at the time was a current NHL player with the 
Dallas Stars, suffered a concussion when he was hit from behind into the seamless rigid 
glass. In reaction to his injury, Modano stated: “The glass is a real issue. What’s the 
cost? It shows you how important the players are. It’s just a meat market. Move them in 
and move them out. Get some younger guys whose brains aren’t scrambled yet.” 

173. In 2002, the NHL mandated that all arenas raise the minimum height of the 
glass atop the boards to five feet - two feet higher than the previous minimum. 

174. In mandating this change NHL Commissioner Gary Bettman stated that 
“[i]t was not something that required a great deal of debate... I directed that it be done.” 

175. These mandates did not seek to remedy or eliminate the dangerous 
seamless glass systems that were still in place in numerous arenas in 2002. 
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176. Despite the known concussion-related issues surrounding the seamless 
glass systems, the NHL continued in its inaction, even in the face of other NHL- 
mandated changes related to arena safety. 

177. Finally, beginning in the 2010-2011 season, the NHL agreed to review the 
seamless glass systems still in place in numerous arenas. 

178. Upon information and belief, during the 2010-2011 season the NHL 
engaged in an extensive board and glass review, which included an in-depth review of the 
seamless glass systems and their associated dangers. 

179. In 2011, following the board and glass review, the NHL mandated that all 
remaining NHL arenas using seamless glass systems had to replace those glass systems 
with safer Plexiglas systems by the start of the 2011-2012 season. 

180. During that 15-year period from 1997 through 2011 (while the Concussion 
Program was operating) the NHL was reluctant to incur the cost of replacement that 
would have helped reduce the incidence of brain injuries suffered by its players. 

181. As shown above, the quality and design of NHL arenas, an aspect of the 
game controlled by the NHL, has proven to have an effect on player safety. 

The NHL’s Tardy and Limited Actions to Protect Its Players Have Been Ineffective. 

182. In 2010, the NHL made its first rule change ostensibly designed to address 
the incidence of concussions. 

183. Prior to the 2010-11 season, body checking another player with the head as 
the primary point of contact was legal. However, beginning with the 2010-11 season, the 
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NHL introduced Rule 48, which made targeting an opponent’s head from the blind side 
illegal. 

184. Rule 48 was modified for the 2011-12 season to eneompass all hits to the 
head, with a degree of diseretion allowed on the part of the referees in determining 
whether the contaeted player put himself at risk or made himself “vulnerable.” 

185. Thus, despite the strengthening of Rule 48, some deliberate contaet to the 
head is still permitted by the NHL - if the player suffering the blow to the head made 
himself “vulnerable.” 

186. Aeeording to the July 2013 published study refereneed above, led by Dr. 
Cusimano, then a neurosurgeon at Toronto’s St. MiehaeTs Hospital, the implementation 
of Rule 48 resulted in no signifleant deerease in eoneussions in the NHL. 

187. Dr. Cusimano and his colleagues surveyed NHL games from three seasons 
— one before Rule 48 and two that eame after — to measure the rule’s effeet. The 
researehers eounted the number of eoneussions and suspeeted eoneussions in both the 
NHL and the Ontario Hoekey League, a junior hoekey division that served as a eontrol 
beeause it banned hits to the head in 2006. The study revealed that in the year Rule 48 
went into effeet (Year 2 of the study), eoneussions in the NHL jumped from 44 in Year 1 
to 65 in Year 2. The number went up again in Year 3, to 85. 

188. According to the study, the most common cause of eoneussions in the NHL 
was body eheeking, with many of the eoneussion-eausing hits not direeted at the head. 
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189. Dr. Cusimano opined that Rule 48 did not go far enough to prevent serious 
injury, suggesting that fighting, whieh was the penalty most often assoeiated with 
eoneussions, should be banned. 

190. Along with the Rule 48 modification, the NHL introduced a modified Rule 
41 in 2011. 

191. Rule 41 was changed to penalize players who fail to avoid or minimize 
contact with a defenseless opponent along the boards; however, similar to Rule 48, the 
referee is given discretion not to call a penalty if the contacted player put himself in a 
“vulnerable” position. 

192. A combined reading of Rules 48 and 41 reveals that an NHL player might 
not be penalized for deliberately hitting a defenseless opponent in the head along the 
boards. 

193. On March 16, 2011, the NHL changed its concussion protocols to require 
an “off the ice and bench” examination by a doctor, rather than a trainer. 

194. Also in 2011, the NHL created a Department of Player Safety to look at 
rules that can better protect players. The Department focuses on safety issues related to 
players’ equipment and the playing environment and administers supplemental player 
discipline. 

195. Following a number of incidents, on July 23, 2013, the NHL finally 
changed its concussion protocols to require that a concussed player not return to the same 
game in which the concussion occurred. 
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196. In 2013, the NHL adopted a rule requiring all NHL players to wear visors 
but grandfathered its veteran players. 

The NHL’s Delay in Taking Action Is Inexcusable and Has Caused Harm to Its 
Players. 

197. In 2008, Boston University’s Dr. Ann McKee (who performed the Reg 
Fleming autopsy in 2010) stated that “the easiest way to decrease the incidence of CTE 
[in contact sport athletes] is to decrease the number of concussions.” Dr. McKee further 
noted that “[tjhere is overwhelming evidence that [CTE] is the result of repeated 
sublethal brain trauma.” 

198. The NHE knew or should have known of that information, along with the 
other evidence supporting it, for decades. 

199. The NHE knew or should have known that for decades, legions of hockey 
players, including some of the stars of the game, have suffered repeated, serious blows to 
the head and continued playing without proper treatment. 

200. The NHE knew or should have known that its players were getting bigger 
and stronger, meaning that their collisions were becoming fiercer and their fights fraught 
with greater peril. 

201. The NHE knew or should have known that the change from flexible to rigid 
glass would have an adverse impact on its players. 

202. The NHE knew or should have known that creating rules to eliminate 
“clutch and grab” play would speed up the game, further increasing the fierceness of on- 
ice collisions. 
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203. In spite of what the NHL knew or should have known, it failed to act in a 
timely manner. 

204. Why the NHL (and its Concussion Program) failed to share accurate 
information and take appropriate actions is difficult to comprehend because the NHL has 
known or should have known for decades that multiple blows to the head can lead to 
long-term brain injury, including memory loss, depression, dementia, and other severe 
symptoms and illnesses. The NHL knew or should have known its players were retiring 
and dying due to concussions and sub-concussive blows to the head. Instead, the NHL 
remained silent, insisting on the need for more data, which misled players, coaches, 
trainers, and the public. The NHL continues to allow fighting as a routine part of the 
game, sending the clear message to players and fans that being struck viciously and 
repeatedly in the face and head should not be considered a serious injury. 

205. For decades, the NHL has refused to address the issues of concussions and 
sub-concussive events and their long-term effects on its players. The NHL’s conduct is 
willful and wanton and exhibits a reckless disregard for the safety of its players and the 
public at large. At a minimum, the NHL acted with callous indifference to the duty it 
voluntarily assumed to Plaintiff and the members of the class and players at every level 
of the game. 

206. As a direct result of the fraudulent concealment by the NHL, former players 
have for many decades been led to believe that the symptoms of memory loss, headaches, 
confusion, sleeplessness, depression, cognitive difficulty, and the inability to function 
were not caused by events occurring while they played in the NHL. As a result of this 
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willful and malicious conduct, these former players have been deprived of medieal 
treatment, incurred expenses, lost employment, and suffered humiliation and other 
damages. 

207. Only in the past few years, despite deeades of previous research, has the 
NHL reluetantly adopted ineffeetive rules to proteet its players from unneeessary head 
injuries. For deeades, the NHL has refused to outlaw fighting despite significant medical 
evidence that doing so would substantially reduce the ineidence of coneussions in 
professional hoekey and would send the elear message that blows to the head are serious 
injuries that should be avoided at all costs. 

208. Notably, 64.2% of the reported, diagnosed concussions in the Cusimano 
report were eaused by body checking. Only 28% of the reported concussions in the 
report resulted in a called penalty. A legal body eheek to another player’s body can still 
result in the ehecked player’s head hitting the iee, boards or glass, resulting in a 
coneussion. 

209. As stated earlier, on August 21, 2013, 66% of the delegates at the Canadian 
Medieal Assoeiation meeting in Calgary voted to “eondemn the complaeeney of the NHL 
in regards to violence in hockey.” 

210. The eoneussive and sub-eoneussive blows suffered by Plaintiff and the 
members of the Class in their eapaeity as NHL players eaused twisting, shearing, and 
stretching of neuronal cells, and in turn eaused the release of Tau protein, whieh built up 
in the brain over time, and thus eaused ehanges and damage within their brains on a 
eellular level. These present, eellular injuries have inereased Plaintiff and the members 
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of the class’ risk of further neurodegenerative disorders and diseases, including but not 
limited to CTE, dementia, Alzheimer’s disease, and similar cognitive-impairing 
conditions, beyond the level of risk observed in the average person. 

Tolling of the Statutes of Limitations. 

211. Plaintiff and the members of the Class could not have discovered through 
the exercise of reasonable diligence, did not know, and could not have known that the 
NHL was and is committing wrongdoing, including but not limited to: (i) subjecting and 
continuing to subject Plaintiff and the members of the Class to the imminent risk of 
head trauma and, as a result, devastating and long-term negative health consequences; 
(ii) failing to and continuing to fail to warn Plaintiff and the members of the Class of 
the risks and consequences of head trauma; (iii) concealing material scientific and 
anecdotal information from Plaintiff and the members of the Class about the risks and 
consequences from head trauma; and (iv) failing to institute policies and protocols that 
could have protected Plaintiff and the members of the Class from suffering or 
exacerbating head trauma sustained during practice or in games. 

212. The NHL affirmatively concealed and continues to conceal its wrongdoing 
from Plaintiff and the members of the Class. The NHL instituted purposefully- 
ineffective studies and changes that were solely calculated by the NHL to fool and 
mislead Plaintiff, the members of the Class, and the public into ceasing investigation 
into the risks and consequences of head trauma and the NHL’s wrongdoing. The NHL 
had and has superior knowledge of its wrongdoing, that there was and is an imminent 
threat of head trauma for NHL players, and of the risks and consequences of head 
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trauma to NHL players. Plaintiff and the members of the Class did not have this 
knowledge and could not have had this knowledge through reasonable diligence. 

213. Accordingly, all applicable statutes of limitations have been suspended 
with respect to any claims by Plaintiff and the members of the Class and, moreover, 
the NHL is estopped from relying on any statutes of limitations defenses of this action. 

CLASS ACTION ALLEGATIONS 

214. Plaintiff is representative of a Class, as defined by Fed. R. Civ. P. 23, and 
brings this action for declaratory relief, medical monitoring, negligence, negligent 
misrepresentation, fraud by omission, injunctive relief, failure to warn, and intentional 
harm claims on behalf of himself and a Class with respect to which the NHL has acted or 
refused to act on grounds that apply generally to the Class. 

215. The Class is defined as: 

All living persons who signed a contract to play in the NHL 
as a hockey player, their spouses and dependents, and the 
estates of deceased NHL players, who retired, formally or 
informally, from playing professional hockey with the NHL 
or any member club, and who are not seeking active 
employment as players with any NHL member club. 

216. Excluded from the Class are the NHL, any of its parents, subsidiaries, or 
affiliates, any of Defendant’s officers, directors, legal representatives, employees, co¬ 
conspirators, successors, subsidiaries, and assigns, all governmental entities, and any 
judge, justice, or judicial officer presiding over this matter and the members of their 
immediate families and judicial staff. 
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217. Questions of law and fact common to Class members predominate over any 
questions affecting only individual Class members. These include the following: 

a. Whether the NHL knew, or should have known, that athletes who 
sustain repetitive concussive and sub-concussive hits are at 
significantly greater risk for chronic neuro-cognitive illness and 
disabilities during their hockey careers or later in life; 

b. Whether the NHL breached its duty to warn and protect the Class of 
the risks and consequences of head trauma; 

c. Whether the NHL’s tortious conduct was intentional and caused 
members of the Class to be at risks of repeated traumatic brain and 
head impacts and the excess risk of latent neurodegenerative 
disorders and diseases, as well as the need for medical monitoring; 

d. Whether the NHL’s safety-related rulemaking and its statements that 
it has always acted to promote player safety demonstrate that the 
NHL assumed the common law duty of care over player safety; 

e. Whether the NHL’s superior knowledge of the dangers of 
concussions and premature retum-to-play imposed a duty to disclose 
the true dangers of concussions and sub-concussive blows to the 
head; 

f. Whether the NHL’s assumed a special relationship with players that 
imposed a duty to disclose the true dangers of concussion and sub- 
concussive blows to the head; 

g. Whether the NHL had a duty to exercise care in making statements 
regarding cognitive health so that the words the NHL used did not 
become misleading; 

h. Whether the NHL assumed a voluntary duty through the creation of 
its Concussion Program to inform its players of the risks of 
concussive or sub-concussive hits and/or brain injuries; 

i. Whether the NHL’s tortious conduct was negligent and caused 
members of the Class to be at risks of repeated traumatic brain and 
head impacts and the excess risk of latent neurodegenerative 
disorders and diseases, as well as the need for medical monitoring; 
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j. Whether the NHL ereated, fostered, or eondoned a eulture of 
aeeepting and expeeting premature retum-to-play after eoneussive or 
sub-eoneussive blows; 

k. Whether the NHL’s tortious eonduet was fraudulent and eaused 
members of the Class to be at risks of repeated traumatie brain and 
head impaets and the exeess risk of latent neurodegenerative 
disorders and diseases, as well as the need for medieal monitoring; 
and 

l. Whether Plaintiff and the members of the Class are entitled to 
injunetive medieal monitoring relief. 

218. Plaintiffs claims are typical of the claims of members of the Class. 

219. Plaintiff will fairly and adequately protect the interests of the Class if 
appointed as a class representative. The interests of the named Plaintiff and of all other 
members of the Class are identical and the named Plaintiff is cognizant of his duties and 
responsibilities to the Class. Plaintiffs counsel has substantial experiences in class 
action, athletic concussion, and personal injury litigation and counsel will adequately 
represent the Class’ interests. 

220. The Class is so numerous—consisting of approximately 10,000 
individuals—and is geographically so widely dispersed that joinder of all members is 
impracticable. 

221. A class action is superior to other available methods for fairly and 
efficiently adjudicating the controversy. 

222. Defendant has acted and refused to act on grounds that apply generally to 
the Class, so that final injunctive relief or corresponding declaratory relief is appropriate 
respecting the Class as a whole. 
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COUNT I 

Medical Monitoring 

223. Plaintiff and the members of the Class reallege the foregoing paragraphs as 
if fully set forth herein. 

224. During their NHL careers, Plaintiff and the members of the Class 
experienced concussions, sub-concussive blows, or a combination thereof, that caused the 
release of Tau protein and thus caused changes within their brains on a cellular level. 
These present, cellular injuries have increased their risk of CTE, and thus 
neurodegenerative disorders and diseases including but not limited to dementia, 
Alzheimer’s disease, and similar cognitive-impairing conditions, to such an extent that 
they require medical monitoring over and above what a normal person requires. 

225. CTE involves the slow build-up of Tau protein within the brain tissue and 
causes many of the symptoms listed above. CTE is also associated with an increased risk 
of suicide and progressive cognitive decline and dysfunction. 

226. Repeated traumatic head impacts suffered by former NHE players have a 
microscopic and latent effect on the brain. These impacts twist, shear, and stretch 
neuronal cells in such a way that multiple forms of damage take place, including the 
release of small amounts of chemicals within the brain, such as the Tau protein. Among 
other things, the gradual buildup of Tau protein - sometimes over decades - causes CTE, 
which is the same phenomenon as boxer’s encephalopathy (or punch drunk syndrome) 
studied and reported by Harrison Martland in 1928. 
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227. But for the repetitive head impacts to which Plaintiff and the members of 
the Class were exposed, the risk to Plaintiff and the members of the Class that such 
substances would be released into their brains would have been materially lower or non¬ 
existent. 

228. Accordingly, the repeated traumatic head impacts suffered by NHL players 
exposed them to a subtle and repetitive change within the brain on the cellular level 
including increased levels of the Tau protein which is known to increase the risk of brain 
injury. As a result, published peer reviewed scientific studies have shown that playing 
professional head-impact sports is associated with significant risk for brain injury. 

229. Once there is a finding of impairment of mental functioning, the prognosis 
is poor; the vast majority of such patients go on to develop a serious neurological 
disorder within a decade. 

230. The evidence that CTE is caused by repeated sublethal brain trauma is 
overwhelming. 

231. Brain injury and brain disease in NHL retirees is a latent disease that can 
appear years or decades after the player experiences head trauma in his NHL career. 

232. Concussions are the tip of the iceberg, and repetitive sub-concussive blows 
to the head are the cause of significant brain disease in NHL retirees. 

233. Plaintiff and the members of the Class were exposed to a significant 
number of sub-concussive blows and concussions as a result of their professional hockey 
careers. The general public does not experience this type of brain trauma absent 
extraordinary circumstances. 
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234. Historically the NHL has treated repeated sub-eoneussive blows and 
coneussions as “dings” and having one’s “bell rung,” and fraudulently eoneealed and 
negligently misrepresented faets that would assist members of the Class in being able to 
obtain adequate brain injury diagnosis, management, and treatment of the eondition to 
faeilitate recovery and rehabilitation. 

235. The NHL has also historieally allowed, and allows to this day, fighting as a 
routine part of the game. The NHL has thus eontinued, at all times and to the present, to 
send the taeit statement to players, eoaehes, trainers, and fans that blows to the head are 
not serious injuries. These taeit statements have contributed to the expectation of players 
that they are to play immediately after suffering a severe head injury, and before their 
injury is fully healed. 

236. The NHL’s fraudulent coneealment and negligent misrepresentations as to 
the risks of chronie sub-eoncussive blows and eoncussions has increased the risks for 
members of the Class of brain injury and its sequelae, ineluding cognitive, mental, and 
neurological disorders after retirement. 

237. Management of a eoncussion requires a gradual multistep proeess involving 
baseline testing, and neurocognitive examination. 

238. For sports, such as hockey, in which repeated blows to the head are 
common, proper eoneussion assessment and management is paramount for preventing 
and mitigating long term eonsequences. 

239. Medieal monitoring for latent brain injury identifies defieits that are 
amenable to treatment through medieal, eognitive, psyehological and behavioral 
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counseling, (for the patient and his spouse and family), as well as through pharmaceutieal 
treatment, lifestyle modifieations, and other therapeutie interventions. 

240. Serial testing of cognitive funetioning for early signs or symptoms of 
neurologic dysfunction, and serial brain imaging for signs of injury or disease, is 
medieally neeessary to assure early diagnosis and effective treatment of brain injury. 

241. Medieal monitoring for latent brain injury is highly speeialized and 
different from the medieal care that is normally recommended to other men of a similar 
age, in the absenee of a history of chronic repeated sub-eoneussive impaets and 
concussions. 

242. The NHL was fully aware of the danger of exposing its players to injury 
and further injury by allowing them to play with these injuries or to play prior to the time 
that sueh injuries could heal. The NHL failed to warn players of these medical risks, and 
instead attempted to coneeal the harmful effeets of hockey-related concussions from 
players. Furthermore, the NHL breached its duties of reasonable and ordinary care to 
Plaintiff and the members of the Class by failing to protect their physieal and mental 
health and failing to provide neeessary and adequate treatment and safety information. 

243. As a proximate result of the NHL’s misconduct. Plaintiff and the members 
of the Class have experienced an increased risk of developing serious latent 
neurodegenerative disorders and diseases ineluding but not limited to dementia, 
Alzheimer’s disease or similar cognitive-impairing conditions. 

244. Well established and specialized medieal monitoring proeedures exist to 
provide early diagnosis of brain injury that greatly enhanees successful treatment. 


60 



CASE 0:14-cv-04132-SRN-BRT Document 1 Filed 10/02/14 Page 61 of 71 


rehabilitation, and prevention or mitigation of eognitive, psyehologieal, and behavioral 
defieits. 

245. Sueh proeedures inelude baseline exams, diagnostie exams, behavioral 
pharmaeeutieal interventions, serial brain imaging studies and neuropsyehologieal 
evaluations targeted on identifying the defieits assoeiated with ehronic and repeated sub- 
eoneussive blows and eoneussions experienced by members of the Class. 

246. Medical monitoring for latent brain injury is reasonably necessary to 
provide for early diagnosis, leading to benefits in treatment, management, rehabilitation, 
and prevention or mitigation of damage. Medical monitoring will prevent or mitigate the 
adverse consequences of the latent neurodegenerative disorders and diseases associated 
with the repeated head injuries described herein. Furthermore, such monitoring is 
different than the normal medical treatment prescribed for adult males. 

247. Plaintiff and the members of the Class seek the creation and funding of a 
Court-supervised, NHL-funded medical monitoring regime, which will facilitate early 
diagnosis and adequate treatment in the event a neurodegenerative disorder or disease is 
diagnosed. 

248. Plaintiff and the members of the Class have no adequate remedy at law in 
that monetary damages alone cannot compensate them for the risk of long-term physical 
and economic losses due to concussions and sub-concussive injuries. Without a Court- 
approved medical monitoring program as described herein. Plaintiff and the members of 
the Class will continue to face an unreasonable risk of injury and disability. 
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249. Plaintiff and the members of the Class also seek all other available and 

necessary relief in connection with this claim. 

COUNT II 
Negligence 

250. Plaintiff and the members of the Class reallege the foregoing paragraphs as 
if fully set forth herein. 

251. The NHL has historically and voluntarily assumed an independent tort duty 
of care regarding player safety. It has created and enforced rules that protect the health 
and safety of its players, and it has violated Section 323 of the Restatement (Second) of 
Torts, and the common law. 

252. Throughout the history of the NHL, the League has purported to exercise 
its duty to protect the health and safety of its players by implementing rules, policies and 
regulations in a purported attempt to best protect its players. The NHL has admitted that 
it has “always” assumed the duty to care for player safety. League Deputy Commissioner 
Bill Daly has publicly stated: 

[The NHL is] completely satisfied with the responsible 
manner in which the league and the players’ association have 
managed player safety over time, including with respect to 
head injuries and concussions. . . . This is something that we 
have always treated as important and will continue to treat as 
important. 

253. By enacting rules to protect the health and safety of its players, albeit 
improperly and actionably, the NHL has repeatedly confirmed its duty to take reasonable 
and prudent actions to protect the health and safety of its players when known and 
foreseeable risks exist. 
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254. The NHL breached its duty to its players, including Plaintiff and the 
members of the Class, to use ordinary care to protect the physical and mental health of 
players by implementing standardized post-concussion guidelines, by failing to 
implement mandatory rules that would prevent a player who suffered a mild traumatic 
brain injury from re-entering a hockey game or practice, and by continuing to allow fist 
fighting as a routine part of the game. 

255. Throughout the many years that the NHL has repeatedly established its 
duty to protect the health and safety of its players when known and foreseeable risks 
exist, it has failed to create and implement league-wide guidelines concerning the 
treatment and monitoring of players who suffer a concussive brain injury during a game. 

256. The NHL failed to establish adequate guidelines or policies to protect the 
neurological health and safety of its players. 

257. The NHL’s failure to fulfill its assumed duty to protect its players by failing 
to use reasonable care with respect to the research regarding concussions and sub- 
concussive blows to the head. 

258. The NHL also failed to use reasonable care in responding to independent 
scientific studies on the risk of concussions and brain disease in sport, and in hockey in 
particular. 

259. The NHL also failed to use reasonable care in protecting Plaintiff and the 
members of the Class from the risk of brain disease and the sequelae of concussions and 
sub-concussive blows to the head. 
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260. The NHL breached its assumed duty to protect the health and safety of its 
players by subjecting NHL players to an increased risk of concussive brain injury. 

261. If the NHL would have taken the steps to oversee and protect its players, 
including Plaintiff and the members of the Class, by developing and implementing 
reasonable guidelines, policies, and procedures; and educating and training all persons 
involved with the NHL clubs in the recognition, prevention, and treatment of concussive 
brain injuries, the NHL players, such as Plaintiff, would not have suffered from the 
subject condition or the effects of that condition, would have recovered more rapidly, or 
would not have suffered long-term neurological damage, and the serious symptoms and 
disorders resulting from that damage. 

262. As a result of the foregoing. Plaintiff and the members of the Class were 
damaged and therefore seek appropriate damages and any other relief authorized by law. 

COUNT III 

Negligent Misrepresentation 

263. Plaintiff and the members of the Class reallege the foregoing paragraphs as 
if fully set forth herein. 

264. The NHL knew or should have known that repetitive head impacts in the 
sport of hockey created a risk of harm to its players that was similar or identical to the 
risk of harm to boxers and football players who receive similar repetitive impacts to the 
head. 

265. Despite its knowledge, the NHL, through the Concussion Program, prior 
statements, and the actions of its Commissioner and its other agents and employees, made 
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material, negligent misrepresentations to its players and former players regarding the link 
between eoncussions and brain injury and resulting eognition-impairing conditions. The 
NHL failed to exercise reasonable care as to the truth of its statements. 

266. The NHL deliberately delayed implementing changes to the game it knew 
could reduce players’ exposure to the risk of life-altering head injuries. In fact, the NHL 
continues to market violent activities - fighting and vicious body checking - which are 
proven to increase the incidence of head trauma for its players, and which convey the 
false message that head injuries are not serious injuries that should prevent a player from 
continuing to play the game. 

267. Plaintiff and the members of the Class justifiably relied on the NHL’s 
negligent misrepresentations to their detriment in getting care for their injuries. 

268. Plaintiff and the members of the Class were damaged by the NHL’s 
negligent misrepresentations. 

269. In addition to the injuries suffered by Plaintiff and the members of the 
Class described herein. Defendant’s misleading conduct caused or contributed to the 
personal injuries of Plaintiff and the members of the Class, including neurological 
deficits and disorders, past and future medical expenses, past and future loss of earnings, 
and past and future emotional distress. 

270. As a result of their injuries. Plaintiff and the members of the Class are 
entitled to damages and all other relief allowed by law. 
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COUNT IV 
Fraud by Omission 

271. Plaintiff and the members of the Class reallege the foregoing paragraphs as 
if fully set forth herein. 

272. The NHL knew that repetitive head impacts in the sport of hockey created 
an unreasonable risk of harm to NHL players that was similar or identical to the risk of 
harm to, for example, boxers and football players who receive similar repetitive impacts 
to the head. 

273. The NHL was aware of the published medical literature dating back as 
early as the 1920s which linked and discussed the serious risk of neurocognitive brain 
injuries associated with repetitive traumatic impacts to the head similar to those 
commonly suffered by NHL players. 

274. The NHL had a duty to disclose the full truth regarding the health risks 
caused by concussion and sub-concussive blows to the head. This duty arose because: 
(1) the NHL had superior knowledge of medical information that was not readily 
available to players; and (2) the NHL communicated with players, providing partial or 
ambiguous statements regarding safety and head injuries, and the context of those 
communications shows that the NHL needed to complete or clarify those statements with 
all material information. 

275. Despite having superior knowledge on this topic, the NHL withheld 
material information from current and former NHL players regarding the risks of head 
injuries in NHL games and practices, including but not limited to the risks associated 
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with returning to physical play too soon after sustaining a concussive or sub-concussive 
blow to the head. 

276. From as early as 1997 and through June of 2010, the NHL, through its 
Concussion Program, concealed and misrepresented information to Plaintiff and the 
public regarding the brain disease risks of repeated head impacts and concussions in NHL 
play over the time period relevant to this Complaint. 

277. During that time period, although the NHL claimed to be extensively 
studying brain injuries suffered by NHL players, the NHL-funded Concussion Program 
issued no reports and no rule changes relating to concussions were made. 

278. Furthermore, throughout this time, and at all times and continuing to the 
present, the NHL has allowed fighting as a routine part of the game, sending the clear 
message that blows to the face and head are not serious injuries. 

279. The NHL, through its Concussion Program, exhibited silence on the issues 
of concussions, except for statements that more data and research were needed, which in 
turn misrepresented to then current and former NHL players and the general public that 
there is no demonstrable link between brain injuries suffered in the NHL and later life 
neurocognitive issues. 

280. Plaintiff and the members of the Class reasonably looked to the NHL for 
guidance on head injuries and concussions, yet the NHL failed to publish a report or take 
any action regarding its playing rules and medical protocols, which concealed and 
minimized the perceived risks of repetitive brain impacts. 
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281. Through the conduct described herein, the NHL concealed material facts 
and information and delayed revealing material medical information with the intent to 
deceive and defraud, which caused Plaintiff and the members of the Class to become 
exposed to the harm referenced above. 

282. The NHL was aware that Plaintiff and the members of the Class would rely, 
and did in fact rely, on their silence and mixed messages regarding the seriousness of 
head injuries, during and after their NHL careers. 

283. As a direct and proximate result of the NHL’s fraudulent conduct Plaintiff 
and the members of the Class were injured. 

284. As a result of their injuries. Plaintiff and the members of the Class are 
entitled to the damages and all other relief allowed by law. 

COUNT V 
Failure to Warn 

285. Plaintiff and the members of the Class reallege the foregoing paragraphs as 
if fully set forth herein. 

286. The NHL had a duty to take all reasonable steps to warn Plaintiff and the 
members of the Class about the risks and consequences of head trauma. The NHL 
breached that duty to warn Plaintiff and the members of the Class by failing to inform 
Plaintiff and the members of the Class about the scientific research on the negative 
health effects of head trauma and about anecdotal evidence from the negative health 
effects of head trauma from its own NHL players. 
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287. As a direct and proximate result of the NHL’s breach of its duties, 
Plaintiff and the members of the Class have and will continue to suffer injuries. 

COUNT VI 
Intentional Harm 

288. Plaintiff and the members of the Class reallege the foregoing paragraphs as 
if fully set forth herein. 

289. The NHL has intentionally created, fostered, and promoted a culture of 
extreme violence, including violence from fighting. The NHL has known that, due to 
such violence, head trauma to Plaintiff and the members of the Class has been and is 
imminent. The NHL has known that head trauma to Plaintiff and the members of the 
Class has and will have devastating and long-term negative health effects. Despite this 
knowledge and to maintain its revenue stream from its violent construct, the NHL has and 
does intentionally subject Plaintiff and the members of the Class to head trauma. 

290. The NHL purposefully failed to establish reasonable rules and 
protocols for preventing head trauma and minimizing the effects of head trauma, 
including during games and practice. What changes the NHL made to its violent 
construct were purposefully ineffective and solely calculated by the NHL to mislead 
Plaintiff, the members of the Class, and the public into ceasing investigation into the risks 
and consequences of head trauma and the NHL’s wrongdoing. 

291. The NHL failed to inform Plaintiff and the members of the Class about the 
scientific research on the negative health effects of head trauma and about anecdotal 
evidence from the negative health effects of head trauma. 
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292. As a direct and proximate result of the NHL’s misconduct, Plaintiff and the 
members of the Class have and will continue to suffer injuries. 

PRAYER FOR RELIEF 


WHEREFORE, Plaintiff, on his own behalf and on behalf of the members of the 
Class, prays for judgment with respect to their Complaint as follows: 

1. Certifying the Class as defined herein; 

2. Appointing Plaintiff as Class Representatives and his undersigned 
counsel as Class Counsel; 

3. With respect to Count I, granting medical monitoring to all members of the 
Class; 

4. Counts II through VI, granting compensatory and all other damages 
allowed by law to Plaintiff and the members of the Class; 

5. With respect to all counts, awarding Plaintiff and the members of the Class 
their costs and disbursements in this action, including reasonable attorneys’ 
fees, to the extent permitted by law; and 

6. With respect to all counts, granting Plaintiff and the members of the Class 
all other relief allowable at law or equity. 

DEMAND FOR JURY TRIAL 

Plaintiff demands a trial by jury on all issues so triable. 

Dated: October 2, 2014 Respectfully Submitted, 


s/ Michael R. Cashman_ 

Richard M. Hagstrom (MN State Bar #39445) 
Michael R. Cashman (MN State Bar # 206945) 
Shawn D. Stuckey (MN State Bar # 0388976) 
Zelle Hofmann Voelbel & Mason LLP 
500 Washington Avenue South, Suite 4000 
Minneapolis, MN 55415 
rhagstrom@zelle.com 
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mcashman@zelle.com 

sstuckev@zelle.com 
Phone: (612)339-2020 
Fax: (612)336-9100 


Lewis A. Remele (MN State Bar # 90724) 

J. Scott Andresen (MN State Bar # 292953) 
Jeffrey D. Klobucar (MN State Bar #0389368) 
Bassford Remele 
33 South Sixth Street, Suite 3800 
Minneapolis, MN 55402 
lremele@bassford.com 

sandresen@bassford.com 

iklobucar@bassford.com 

Phone: (612)333-3000 
Fax: (612)333-8829 

Attorneys for Plaintiff 
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